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‘Why This Matters

Candid Evaluation

Enables honest assessment of physician performance

PatientSafety

Legal Shield

A Privilege Lost
Internal discussions can become courtroom evidence

(O Peerreviewprivilegeis powerful—but fragile.




Core Protection Rcw 4.24.250
Protects peer review committee discussions,
deliberations, and evaluations

“The proceedings, reports, and written records of [regularly
constituted review committee or board of a professional society
or hospital whose duty it s to evaluate the competency and
qualifications of members of the profession], or of a member,
employee, staff person, or investigator of such a committee or

board, are not subject to review or disclosure, or subpoena or

discovery proceedings in any civil action, except actions arising

out of the recommendations of such committees or boards
involving the restriction or revocation of the clinical or staff
privileges of a health care provider as defined in

RCW 7.70.020 (1) and (2)."

The Legal Framework (Washington)

Key Principle
Privilege is statutory and conditional

Not automatic. Not absolute.

4/23/2026

‘What This Means

« Protection depends on how the process is structured
« Courts interpret privilege narrowly
« Small missteps can eliminate protection entirely

What Is Protected — and What Is Not

v PROTECTED

Inside the Process

« Committee discussions & deliberations
+ Opinions formed during review

« Documents created specifically for peer review

x NOT PROTECTED

Outside the Process

« Underlying factual patient records
« Documents created outside the process
« Information shared beyond the committee

O Privilegep the proc: the

facts.

How to Qualify for Peer Review Privilege

Proper Structure

Formally established committee with defined peer review purpose

Clear Function

Activities tied directly to quality improvement—not mixed with general
business

[ Privilege depends on structure and discipline.

Controlled Participation

Clearly defined membership limited to authorized participants only

Intentional Documentation

Records clearly created for peer review and marked confidential




Bneqnly-mcny
RCW 4.24.250 in the Courts
A by ination of how peer review privilege

has been interpreted, tested, and refined — from foundational

protection to the limits of digital data shielding.
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Fact Summary

During a medical malpractice lawsuit stemming
la

theterization, the plaintiff sought a
mmittee that convened after the patient's death to revie

The central questi

Key Findings — RCW 424250

‘The Court confirmed that the "proceedings, reports, and written

records" of a quality review committee are immune from discovery in civil

actions. The legislative purpose is to encourage candid, self-critical
evaluation within healthcare institutions.

Lessons Learned

*  The "Regularly Constituted" Requirement: Privilege only attaches if
the committee s a formally established body specifically tasked with
evaluating patient care quality.

Remand for Determination: When a committee's qualifying status is
unclear, the trial court must hold an evidentiary hearing before ruling
on privilege.

CasE 21085

Anderson v. Breda— Limits on Protecting Doctor Performance Facts

The Court drew a critcal line between protecting committee deliberations and shielding the real-world outcomes of those deliberations — a distinction that
practitioners must master.

Fact Summary
In a malpractice deposition, the plaintiff asked the defendant physician
whether his hospital privileges had ever been revoked, suspended, or
restrcted. The doctor resisted on privilege grounds under RCW 4.24.250.

Privilege vs. Fact
The statute shields the comittee's internal deliberations and reasoning —
not the administrative result of a decision. Outcomes that flow into
operational reality are not cloaked by privilege.

Key Finding
The Court held that the bare fact of a privilege restriction is not a
"proceeding, report, o record" of a comittee. The current status of a
physician's staff privileges is therefore fully discoverable.

Source Matters
If a credentialing decision is executed by an administrator — rather than
generated by a formal committee — the associated records are.
administrative, not privileged, and subject to discovery.




Ragland v. Lawless (

1996)

A Washington State Court of Appeals case interpreting RCW 4.24.250 and quality review committee immunity.

Key Facts

A physician was terminated as a
a Medicaid provider after a hospital
hospital quality review committee
committee made findings and
recommendations. The physician
physician sought discovery of the

Holding

The court held that RCW 4.24.250
4.24.250 immunized the quality
quality review committee records

records from discovery.

Critical Distinction

The statute's exception applies to
to staff privileges, not Medicaid
Medicaid provider status. Losing
Losing Medicaid billing rights is not
is not the same as restriction or

o revocation of staff privileges.
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the committee's records. privileges.

@  Bottom line: quality review immunity is narrowly construed, and the staff-privileges exception does not reach Medicaid

reach Medicaid provider termination.
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Venkataraman v. Kadlec Med. Ctr.— No Exceptions for
Discrimination Claims
Fact Summary Lessons Learned
A physician suing for employment discrimination sought peer review
records of other doctors to demonstrate disparate treatment — that Strict Statutory Third-Party Physician
similarly situated physicians had been treated differently by the same Adherence Privacy
review committee. The claim raised significant civil rights implications.
Courts will not craft judicial Peer review records of
Key Finding— RCW 4.24.250 exceptions to RCW 4.24.250 physicians who are not
— even where the parties to the litigation remain

The court denied the request outright. The statute contains no

‘exception for discr n claims. The privilege is
respect to protected records, regardiess of how com
s need may be.

information is directly

strictly protected. There is no

absolute with relevant to a civil rights or comparative-discovery
pelling the anti-discrimination cause of carve-out under Washington

law.
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Audit & Adjustment Co. v. Earl — The Scope of "Civil Action"

This case confirmed that RCW 4.24.250's reach extends far beyond the malpractice context — the privilege travels with the records into any ci

proceeding.

The Dispute
A hospital's collection agency sued a patient
for unpaid medical bills. The patient attempted
to introduce hospital quality review records as
a defense, arguing they were relevant to the
standard of care received.

The Ruling
The court reaffirmed that quality review
records are not subject to discovery "in any
civil action" — the statute's language is

unambiguous and sweeping in its application.

The Takeaway
The prohibition s not limited to malpractice
litigation. It applies equally to debt collection,
contract disputes, employment matters, and
any other civil proceeding where the records
might become relevant.

O Legislative Intent: The statutory goal of fostering medical candor and self-improvement expressly outweighs any individual litigant’s evidentiary
need — even in disputes wholly unrelated to patient care qualty.
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Lowy v. PeaceHealth — Databases and the "Cubes" Controversy

Fact Summary

A plaintiff seeking evid
requested relevant patient da
only means of retrieving this information was through its "Cubes
database — a proprietary system maintained exclusively by its
quality improvement committee — and thus claimed whole:
protection under RCW 70.41.200, quality improvement privilege.

ce of prior infusion complications
. The hospital responded that the

Key Finding — The Supreme Court's Answer

Relying on prior cases analyzing RCW 4.24.250, the Washington Supreme
Court drew a sharp distinction: while the database itself may qualify as a
privileged committee record, a hospital cannot use a privileged system as.
a vault to hide otherwise discoverable underlying facts — such as
patient names, incident dates, or complication frequencies.

Lessons Learned

Anti-Tunneling Rule: Hospitals may not deliberately store
discoverable facts inside privileged quality databases to render them
unreachable by plaintiffs.

‘The Hardship Factor: If no alternative source exists, courts may
compel production of the raw underlying facts — while stil protecting
the committee's deliberative process and internal analysis.
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Fellows v. Moynihan (2012): A Landmark Case

This pivotal case clarified the boundaries of peer review privilege in Washington State, stemming from a serious birth injury.

Case Summary

surrendering privileges.

Trial Court Error: The
Key Lessons from the Ruling

Incident & Injury: A child sustained severe injuries during vacuum-assisted delivery, leading to permanent liver and renal failure.

Corrective Action: Following the incident and a similar prior case, the hospital's executive committee took corrective action, resuting in a physician

Discovery Dispute: Plaintiffs sought the hospital's credentialing, privileging, and personnel records for the involved physicians.
Hospital Resistance: The hospital refused, citing statutory peer review and quality improvement privileges.

lal court accepted the hospital attorey's certification without an independent review, failing to verify the privilege claims.

Strict Construction
Privilege is strictly construed; limited only to its intended purposes.

Discovery Shield Limit
privilege doesn't cover information existing outside committee meetings
(e.g., original medical records).

Two-Prong Test
Records
proceedingslrecort

No Initial Credentialing Protection

Initial credentialing records are discoverable; qualty of care review
hasn't occurred yet.

Outcomes Are Not Protected

While deliberations are confidential, the fact of privilege restriction/
revocation Is discoverable.

Judicial Oversight
Courts must conduct i camera reviews; attorney certifications are
insufficient to prove privilege.

must be generated by a regulary constiuted comitee AND be s actual
s
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CASE7-2013

Cornu-Labat v. Hosp. Dist. No. 2 of Grant County

This case highlighted the tension between peer review privilege and public transparency, particularly for public hospitals.

Case Facts

« Physician terminated after refusing psychological evaluation
post-investigations.

+ Requested investigative records under the Public Records Act.
 Hospital cited peer review (RCW 4.24.250) and quality
improvement (RCW 70.41.200) privileges.

Lessons Learned: Proving Peer Review Privilege

j Formal CommitteeStatus

Key Ruling

+ The WA Supreme Court found the hospital failed to prove its
“privileged” records were from a “regularly constituted” committee.
+ Remanded to determine if the investigating group met the narrow
definition of a peer review committee.

Must prove records from a “regularly constituted committee”; ad hoc groups may not qualify.

5 Narrow Construction
In public settings, privilege is weighed against PRA transparency; ambiguity favors disclosure.
3 The "Agents"Extension
Only applies if agents act specifically for a properly established peer review body.
4 InCameraReview
Courts must privately review withheld records to confirm privilege claims.
5 Burden of Proof
The hospital bears the entire burden to document and prove statutory compliance.
¢ Potential for Sanctions

Improper withholding can lead to attorney fees, costs, and daily penalties.
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Seattle Children's Hospital v. King County (2020)

In 2020, public agencies were asked to disclose records under the PRA that were reported to them by Seattle Children's Hospital (SCH)
regarding surgical site infections. Records were sent to SCH prior to disclosure and SCH objected.

Key Takeaways from the Ruling

Strict Construction: ROW 70.41.200is The “Two-Prong" Test: For prvilege to
g : apply, recor a
Case Study: waive protection. “regularly constituted” committee AND
) _ be the actual *proceedings,reports, and
SCH sought to protect these records under quality improvement itton rocorder of that commitioe.
prviege (RCW 70.41.200
Many fecords included the onfidential and protected
o s 2T NoBackdoor" Immunity: You cannot | | Separate Records: Documents mustbe
2 shield otherwise public or discoverable “created specifically for" the commitiee
However, the court ruled that records held by public health
information simply by providingit to a to maintain privilege. Generalincident

agencies were not exempt from disclosure

 highlighted that even if documents were shared
al Quality Improv (@) committee, they do not

review committee.

jth an

automatically become privileged if hey exist independently in the

2 public agency,

reports or mandatory reporting often
remain discoverable.
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Key Doctrinal Themes Across All Cases

These five major from

The "Regularly Constituted' Requirement

's, providinga

peer

Deliberations vs. Outcomes

Coburn, Fellows, and Cornu-Labat all emphasize that privilege only attaches
0c gre

, decisions, outcomes)

v
evidentiary

hearings f status s unclear.
NoJudicial Exceptions Broad Scope Beyond Malpractice

carveout it o "any civi action;

policy colection,
concerns. The statute's languageis unambiguous. withthe records.
The Anti-Tunneling Doctrine
Courts will

L
of underlying facts when no alternative source exists.
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Practical Guidance for Litigators & Healthcare Institutions

For Plaintiffs' Counsel:

You cannot access committee deliberations,
but you CAN discover the outcomes:
privilege restrictions, suspensions,
revocations, and factual findings.
Request the bare facts of credentialing
decisions, not the reasoning behind them.
f a hospital claims al relevant data is
locked in a privileged database (Lowy),
challenge the “no alternative source®
assertion; courts may compel production.
Discrimination claims offer no carve-out;
peer review privilege applies equally i ci
rights liigation.

For Defense Counsel & Hospitals:

Prove formal committee status early and
thoroughly; vague assertions wil trigger in
camera review and potential remand.
Distinguish between initial credentialing (not
privileged) and post-hire quality review
(potentially privileged).

Separate privileged deliberations from
discoverable outcomes; don't try to shield
the fact of a privilege restriction.

Document committee composition, charter,
meeting minutes, and decision-making
authority to withstand judicial scrutiny.
Avoid storing discoverable facts exclusively
in privileged databases; maintain
independent records of outcomes and
factual findings.

For All Parties:

« RCW 4.24.250 is narrowly construed;
ambiguity favors disclosure.

Courts will conduct in camera review;
attorney certifications alone are insufficient.
The privilege applies in any civil action, not
just malpractice.

Burden of proof rests entirely on the party
claiming privilege.
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Where Things Go
| Most privilege issues are not intentional

l Small, everyday decisions create real risk

I Minor missteps can lead to full waiver

(O This is where organizations lose protection.

]
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T

19

4/23/2026

Beegny Ricoy
MISTAKE #1

Improper Disclosure

=3 Sharing materials outside the committee

= Forwarding peer review emails carelessly

~3  Copying non-members on communications

—>  Informal discussions outside protected
settings

[ Disclosure outside the committee can
rivilege.
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MISTAKE #2

Mixing Business and Peer Review

Peer Review Function

+ Quality improvement discussions

« Physician performance evaluations
« Protected deliberations

£ The Risk

Dual-purpose meetings without clear separation can
contaminate the entire discussion

Business / Administrative Function

Operational decisions

« HRand employment discussions
« Leadership and board matters

The Consequence

Mixing functions can remove protection from the
entire discus
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Poor Documentation
Practices

3 Vague or inconsistentlabeling on documents
3 Minutes that include non-peer review content
3 Failure to mark materials as confidential

3 Overly detailed or unfocused documentation

(9 Poor documentation can undermine or
defeatprivilege.
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MISTAKE #2

Including the Wrong Participants

23

Unauthorized Attendees

Non-memberspresent during protected
discussions

Outside Consultants

No defined peer review role or authorization

Non-Committee Staff

Support staff not formally part of the committee

(© Including the wrong participants may
destroy privilege.
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MISTAKE 5

Using Peer Review Materials for Other Purposes

Peer Review

Materials created for
protected review

Repurposing

Used for employment,
iitigation, or reports

Once p

Privilege Lost
Protection destroyed and
unprotected
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HIGH-RISK SCENARIO

Email & Digital Communications

l Forwarding peer review emails beyond protected recipients

Broad distribution lists on sensitive communications

l Storing materials in shared or unsecured drives
l Informal messaging (text, chat) about peer review issues

O Digi ication can easily boundari
Once shared broadly, privilege may be lost.

Beoahly B:

HGHRISK SCENARIO

Multi-Entity Systems

‘Where Complexity Creates Risk

S swaringp

=3 Hospitals vs. parent organizations — different legal entities.

3 Joint committees without clearly defined structure

3 Assumed shared protection across eniites

o
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HIGH-RISK SCENARIO

Litigation
Discovery Requests Inadvertent Production
Failing to assert privilege in Unintentionally producing peer
response to subpoenas or review materials in litigation

document requests.

Testimony

Witnesses referencing protected peer review discussions on the stand

[ Once disclosed in litigation, privilege may be permanently lost.
Missteps during legal proceedings have lasting consequences.




Best Practice: Get Documentation Right

=

Beeghly Ric
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Label Documents

“Confidential Peer Review - Privileged” on all materials

Focused Minutes

Keep meeting notes limited to peer review matters orly

Avoid Unnecessary Detail

Less is more — detail can nvite scrutiny

Secure Storage

Restrited access — not in general shared folders.

[ Beintentional— what you documentmatters.
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Best Practice: Control Communication

il

Limit Distribution

Share only with formally designated committee members

Secure Systems

Use encrypted, access-controlled channels for all peer review
materials

O Discipline in communication protects privilege.

®
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No Casual Discussion

Avoid informal conversations outside protected meetings

)
Train Staff

Ensure all

privilege
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Responding to Requests
& Investigations

3 Centralize al legal review of incoming requests

3 Aveidinformal or ad hoc disclosures — raute
through counsel

=3 Use privilege logs to document protected
aterials

=3 Engage legal counsel early — before
responding

(0 Early, coordinated response protects
privilege.

10
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Key Takeaways

Structure Matters

Privilege requires a formally established, clearly bounded
committee process

Discipline Is the Defense

Documentation, communication, and access controls
must be consistent

Small Mistakes, Big Risk

Everyday decisions — emails, attendees, labels — can
waive protection

Involve Counsel Early

When risk appears — in litigation, investigations, or
complex systems — act fast

) Peer review privilege is powerful — but only if you protect if
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